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Introduction

Variations of the term “reasonable accommodation” appear many times in the Convention and the Optional Protocol.  It refers both to the effort expected from States Parties to comply with particular goals as well as the extent to which such compliance is subsequently accomplished. They are accompanied by other terms such as “take all appropriate steps” and “achieving progressively the full realization of these rights.”  

For those of us implementing or monitoring the Convention, or some section thereof, an interesting and challenging opportunity thus presents itself.  How to define such terms so that they make sense locally and how to develop a mechanism for collecting and sharing information on the projects that arise from these “thousand flowers blooming?” 

This is the story of three different cultures, three different paths to democracy, and their efforts on implementing one section of the Convention, Article 29: Participation in Political and Public Life. 

This is also a story in process, unfolding from Mexico, with the efforts of the Civil Observatory for Disability in Mexico (Observatorio Ciudadano por la Discapacidad en Mexico) in 2007, on to Bosna i Hercegovina in 2009 with the leadership Fondacija Global-Kontakt and the Association of Election Officials (AEOBiH) and now through to the Philippines with the involvement of the Commission on Elections (COMELEC).  Next stop, Liberia.  

The author has brought together a diverse set of stakeholders as partners -- a growing collection of non-governmental organizations, democracy activists, election management professionals, political party representatives, disabled advocates, media specialists, and others -- to undertake the challenge of discussing and defining “reasonable accommodation,” “undue burden,” “achieving progressively” and such terms in locally relevant ways in order to make a good faith effort to implement Article 29, not as a monolith that must conform to one standard, but as a living and credible example of what works best for themselves and their own political and cultural traditions.

How would their choices differ?  What did they learn from one another?  And, what can we learn from their experiences?

How reasonable is “reasonable?”

The Convention is a long and formidable document.  It contains provisions on virtually every aspect of the lives of persons with disabilities.  At the forefront of this document are a number of important terms key to understanding the expectations of States Parties to achieve specific goals in a timely manner.

 “To me, reasonable accommodation means all those transformations to an item, such as a piece of furniture, or property, whose modifications help to guarantee accessibility to a person with disabilities. 

Jorge Serrano, Member, Executive Board, Tendiendo Puentes (Mexican NGO). 
From this perspective, reasonable accommodation appears perfectly straightforward: to change something in order to increase its usability to a broader cross-section of the population.  Implicit in this quote is that the “item” in question could just as easily mean any thing, a positive yet amorphous concept such as democracy and civil rights or a negative and personally felt form of prejudice in housing, education, or employment.

The Convention both helps and muddies the water a bit in Article 2 when it states:

“…’Reasonable accommodation’ means necessary and appropriate modification and adjustments not imposing a disproportionate or undue burden, where needed in a particular case, to ensure to persons with disabilities the enjoyment or exercise on an equal basis with others of all human rights and fundamental freedoms;” 

“Undue burden.”  Now we need to correlate both subjective and objective definitions of “reasonable accommodation” and “burden.”  A balancing process is assumed.  One that achieves Jeremy Bentham’s oft quoted axiom that “ the greatest happiness of the greatest number is the foundation of morals and legislation.”

“I understand "reasonable accommodation" as the situation where we agree on an action, in consistency with the possibilities or facilities or resources, so that it is in fact accomplished.   

For example: 

We all need transport, but as you know, in many countries, besides the lack of awareness, limitations exist: budget, union rules, and even juridical matters are impediments for immediate action in adapting public transportation for people with disabilities. Some governments opt for special vehicles.  Very few of them adapt their entire transportation system. 

In the cases where resources do exist and it is not carried out, obviously it is not a case of reasonable accommodation; it is lack of commitment or political will. 

In my personal view, I don't agree with the definition of the term “reasonable accommodation” because I believe the authorities could use it as a pretext to delay actions to benefit persons with disabilities.” 

José Reynoso, Secretary General, Los Dos Mexicos  (Mexican NGO)

When is an “undue burden” an excuse for the status quo?

Sr. Reynoso’s point is well taken.   In the real world, hard choices have to be made every day between what one would like to do and what one can actually afford to do. Developing countries are no exception.  They are often under tremendous internal and external pressures to adopt all manner of conventions and protocols.  A variety of social, political, and legal processes need to be employed to sort out the competing priorities.

It is also necessary to remember that the term "achieving progressively" is used in the Convention.     According to Article 4, General obligations, Section 2

“With regard to economic, social and cultural rights, each State Party undertakes to take measures to the maximum of its available resources and, where needed, within the framework of international cooperation, with a view to achieving progressively the full realization of these rights, without prejudice to those obligations contained in the present Convention that are immediately applicable according to international law.” 

Sr. Reynoso continues:

“This is yet another concept that can be used by the governments, to avoid the commitment of immediate actions in diverse areas like health, education, transport, means of communication, accessibility, etc. 

These definitions I consider to delay the process of integration and setting the pace of programs and actions by the government. 

As a recent experience, I share with you that during the discussions of reforms to the general [electoral] law that, in the end were not successful, one of the main disagreements we had was the fact that the government, in most of the texts of the reform, wanted that the definitions "reasonable accommodation" and/or "progress" be included, because that gives them the opportunity to slow down an action or to take the time that they want to fulfill their obligations.”

Article 29 as a Laboratory

In our efforts to implement Article 29, we have found that making some assumptions about the fundamental philosophies underpinning these terms in the Convention have assisted us in being able to move forward with our work.  

These assumptions have proven most useful in helping to raise and discuss the previous terms and their thorny implications in the three countries we are currently working in.

We assume that:

1/There is enough money available

Monies already allocated for the electoral system are often more than enough to begin the transformative process envisioned in Article 29; it’s how they’re spent that matters.

For example:  The model used in Mexico was to create a diverse group composed of various willing stakeholders including election observer groups, political party disability focal points, and disability activists.  It was not a government-established body.  It was not fully representational of any sector, nor did it contain the most notable players in their fields.  It was, instead, a group of convenience where the participants decided that it was in their common interest to begin doing something immediately rather than waiting for a more traditional entity to arise.  

Taking matters into their albeit own self-anointed hands, the Civil Observatory for Disability in Mexico was able to reach not only a consensus on its purpose but to cut across rivalries in order to achieve a valuable dialog on the Article.  They have had some notable achievements, not the least among these has been testifying in front of government committees and organizing study tours to the 2008 US elections in California.

These things were accomplished without assessing dues or receiving specific grants.   They were accomplished voluntarily as part of a shared effort to incorporate furthering Article 29 compliance into their own organizational mandates.

2/ No one truly wants to exclude persons with disabilities from anything  

“Special Rights” are not at issue here.  Recognizing that implementing Article 29 improves the entire democratic system is vital to establishing mutual trust and avoiding needless confrontation.  

Atty. Esmeralda Amora-Ladra, Director IV of the Planning Department of the Commission on Elections of the Philippines and the President of PHILKOFA (Philippine-KOICA Fellows Association) sums up the obviousness of working on Article 29 this way:

“According to the world health organization, it is estimated that 10 per cent of the world's population, or about 650 million people, [live with] disabilities. 
 

The Commission on Elections of the Philippines, true to its constitutional mandate of ensuring that all qualified Filipino voters can fully, freely and fairly exercise their right of suffrage or to vote and be voted for, manifested its interest to join the project which would be proposed to the United Nations for the implementation of Article 29 of the UN Convention on Rights of Persons with Disabilities. Ii believes that all persons with disabilities shall not be discriminated in all areas of life, especially in their right to exercise the right of suffrage.”
3/Real progress can be made.

Good intentions must be backed by a strategic plan and a timeline.  

A comprehensive master plan for implementing Article 29 is necessary in each country.  It should be derived from an inclusive dialog of all key stakeholders.  It should deal frankly with terms like “reasonable accommodation” and “undue burden.”

One session of the Civil Observatory for Disability in Mexico pointed out the extent to which a lack of information among the stakeholders, coupled with divisions between the disabled community, frustrated good-faith efforts at progress.  It was explained that electoral and political participation information needed to be better disseminated and that media, electoral management bodies, and political parties needed to do more to reach out to disabled and illiterate citizens.  

However, when it came time to discussing concrete ideas for reaching specific target populations, it was learned that there are certain unresolved matters related to the preferred ways to communicate with hearing challenged (Mexican vs American sign language) and visually challenged (Braille vs audio/visual-captioning) citizens.  These divisions could have contributed to the lack of appropriate items more than any lack of desire to produce them.

Carefully defining what each stakeholder has to contribute, not from one to the other, but truly each other to each other, is what is needed.  Progress is a two way street, both sides equally long and equally wide.  There can be no finger pointing.  Only progress.

Conclusion

As is often the case, not all options for implementing Article 29 that exist can or should be incorporated in any one place.  Making hard choices is part and parcel of the process, as is dealing squarely with long-held assumptions.  

Sometimes, even well intended policies can have unintended consequences.  In Bosna i Hercegovina, for example, the election law is very proactive towards voters with special needs and utilizes mobile voting if getting to the polls presents difficulties.  However, this has contributed to removing pressure from elected officials to more aggressively pursue a plan of improving the general accessibility to public spaces as these also tend to be used as polling locations.  

To address this unfortunate fact, a polling station accessibility survey, developed by Fondacija Global-Kontakt, was deemed an appropriate response.   Undertaken by volunteers representing a spectrum of political parties in Bihac municipality, Bosna i Hercegovina, this 2009 pilot project noted the accessibility of some 50% of the polling stations used in the 2008 election. 

“The whole approach and design fits the final goal of awareness raising on the importance of access to polling stations for persons with disabilities.  This survey gives a detailed analysis of each location and helps to recognize and eliminate barriers.  It comes in time to take the necessary action to reach reasonable solutions and serves as an example to the wider community to address the issue of disabled access in general.”

Luka Mazar, Municipal Election Commission, Bihac, BiH 

Great care and coordination must be taken to avoid improving the compliance with one Article of the Convention at the expense of the goals of the entire Convention or to the good practices of the society in general.  The whole is truly greater than the sum of its parts and ensuring the political rights of all its citizens is incumbent upon all States Parties.  

“By way of conclusion, one can say that the convention on the rights of people with disability, is a national law by virtue of that once it was ratified by the Senate of the Republic of Mexico, it becomes a national and obligatory law for all those governed and for the three government organs in its three levels. Because of this, reasonable accommodation does not exist, but obligations do, since it is the legislator's obligation to legislate about the necessities of people with disabilities and to establish the conditions to enjoy their rights and to contract obligations.”  

Miguel Chavez Benitez, Observatorio Ciudadano por la Discapacidad en México
Sr. Chavez Benitez makes a valid point.  In the end, the Article 29 efforts profiled here demonstrate transcendence beyond justifying the need to undertake this work to comply with yet another Convention.  They speak to the core of Human Rights, that all people must be allowed the same basic freedoms and accommodations.  

Through their differing approaches, the three countries share common human values despite differing cultures and democratic traditions.  Their active sharing of differing definitions and techniques strengthen the reach and depth of Article 29.

Whether though the deprivations of war, disease, accident, or poverty, unequal access for any citizen to any aspect of political and public life can and will no longer be tolerated anywhere for whatever reason.  The honest and creative implementation of Article 29 is a powerful tool towards this end.  Establishing effective regional and global information sharing networks on best practices for implementing Article 29 serves to amplify its potential for truly achieving the greatest good for the greatest number of people.
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